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Dear Ms Doust 

INQUIRY INTO THE NATIONAL ENERGY BILLS 

2 7 JUI 

Thank you for your letter dated 27 June 2016 regarding the inquiry of the Standing 
Committee on Uniform Legislation and Statutes Review into the National Electricity 
(Western Australia) Bill 2016, National Gas Access (WA) Amendment Bill 2016 and 
Energy Legislation Amendment and Repeal Bi/12016 (collectively, the Bills). 

l welcome the Committee's inquiry into the Bills and appreciate the opportunity to 
provide a written submission. I understand the Committee's Terms of Reference are to 
inquire into whether the Bills impact upon the sovereignty and law making powers of the 
Parliament of Western Australia. 

In my view, to the extent the Bills may impact upon the sovereignty and law making 
powers of the Parliament they do so in a way appropriately adapted to the needs of the 
energy context and that is not novel or unusual. 

I would also add that the potential for impact on parliamentary sovereignty was a 
foremost consideration during the drafting process for these Bills. During that time much 
effort was made to strike the right balance between, on the one hand, the need for 
uniformity and adequate legislative tools to implement the most important reforms to 
Western Australia's energy sector in more than a decade and, on the other, the 
implications the Bills might have for the fundamental legislative principles that are of 
interest to the Committee. The attached submission explains in detail my reasons for 
my views and other matters relevant to the Committee's Terms of Reference. 

If you have any questions regarding the submission, please contact Mr Zaeen Khan, 
Specialist Regulation, on 6551 4661, or at zaeen.khan@finance.wa.gov.au. 

Ray Challen 
DEPUTY DIRECTOR GENERAL 

21July2016 

Att. 
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Introduction 

On 22 June 2016, the National Electricity (Western Australia) Bill 2016, National Gas Access 
(WA) Amendment Bill 2016 and Energy Legislation Amendment and Repeal Bill 2016 
(collectively, the Bills) were introduced in the Legislative Council. The purpose of these Bills 
is to transfer regulation of energy infrastructure (electricity networks and gas pipelines) from 
a State-based regulatory framework to a national regulatory framework. As part of this 
transfer, responsibility for regulating access to the Western Power network, and the State's 
main gas pipelines, will shift from the Economic Regulation Authority of Western Australia to 
a national body, the Australian Energy Regulator. 

The nature of these reforms and their importance to the energy industries for electricity and 
gas are comprehensively addressed in the Briefing Paper provided to the Committee at the 
time the Bills were referred. This submission should be read with that Briefing Paper. For 
ease of reference, and by way of introduction to these submissions, a brief overview of some 
relevant points from the Briefing Paper is provided below. 

Passage of the National Electricity (Western Australia) Bill 2016 would see Western 
Australia participate for the first time in the National Electricity Law, the national framework 
for electricity industry regulation that applies in all other Australian jurisdictions. 

For the gas industry, a version of the National Gas Law has applied in Western Australia 
since 2010, and the proposed reforms seek to improve the operation of that law in State by 
more fully embracing national processes and institutions. 

These reforms were developed as part of the Government's Electricity Market Review1 and 
were informed by a robust consultation process with a broad range of energy industry 
participants and other relevant stakeholders. An important finding of the Electricity Market 
Review was that the existing regulatory frameworks for electricity networks and gas pipelines 
in the State are not providing satisfactory outcomes for energy consumers. 

1 The Electricity Market Review is a holistic review of the State's electricity sector being undertaken by a steering committee 
comprised of senior representatives from govemment and the electricity industry. The principal objective of the Electricity 
Market Review is to reduce the costs of production and supply of electricity and electricity related services. 
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In particular, the local regulatory framework for electricity networks under the Electricity 
Industry Act 2004 is becoming increasingly out dated and inadequate to serve the needs of 
the evolving electricity industry. Since 2004 when the existing local regime was introduced in 
Western Australia, the nature of the electricity network industry has changed substantially. 
Where once the industry was characterised by relative stability (that is, consistently 
increasing demand for grid-provided electricity and a stable technological environment), 
today it is subject to considerable uncertainty, as the new technologies of energy efficiency 
and a proliferation of solar and battery storage technology reduces the demand for grid 
provided electricity. 

These developments represent a considerable challenge for the local electricity industry and 
the State as owner of the Western Power network and the largest electricity generation and 
retail business, Synergy. The existing local regulatory framework has not kept pace with 
industry developments. 

Adoption of the National Electricity Law, and the changes to the way in which National Gas 
Law applies in the State, are significant economic reforms that will have major benefits for 
energy customers and the State economy. The proposed reforms enjoy a high level of 
support from the State's energy industry. The reforms and their benefits are described in 
detail in the Briefing Paper and comprehensive information on them is available on the 
website of the Public Utilities Office.2 

Impact on the sovereignty and law making powers of the 
Parliament of Western Australia 

Parliamentary sovereignty and law making powers 
In common usage, the phrase "parliamentary sovereignty" refers to the concept that 
Parliament can make or unmake any law whatsoever and that no person or body has a right 
to override or set aside an Act of Parliament.3 Under Western Australia's Constitution, the 
State Parliament has the power to make laws for the peace, order and good Government of 
Western Australia.4 This is generally understood to mean that the State Parliament has 
plenary legislative power, subject to certain limitations set out in the Commonwealth 
Constitution. 5 

Understood in these terms, the Public Utilities Office submits that the Bills do not impact 
upon the sovereignty and law making powers of the State Parliament. The reasons for this 
are as follows. 

2 http·//www finance wa gov au/ems/Public Utilities Office/Electricity Market Review/Electricity Market R~1.a.spx 
3 AV Dicey, Introduction to the Study of the Law of the Constitution (Macmillan, 1 o'" ed 1959) 40. 
~ Constitution Act 1889 (WA) s 2( 1 ). 
5 See, for example, section 109 which provides: 'When a law of State is inconsistent with a law of the Commonwealth. the 

latter shall prevail, and the former shall, to the extent of the inconsistency, be invalid". 
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National Electricity (Western Australia) Bill 2016 

Appl ication of the National Electricity Law 

Clause 6 of the National Electricity (Western Australia) Bill 2016 provides for the text of the 
National Electricity Law, as in force from time to time, to apply as a law of Western Australia. 
The National Electricity Law itself is set out in a Schedule to the National Electricity (South 
Australia) Act 1996 (South Australia) - (the South Australian Application Act). The effect of 
clause 6 will be that if the Parliament of South Australia amends the National Electricity Law, 
those amendments will automatically flow through to the National Electricity Law as it applies 
in Western Australia. 

This is known as the applied law method for establishing a uniform legislative scheme and 
changes to the National Electricity (WA) Law6 will not be directly subject to Parliamentary 
scrutiny. Rather, the Commonwealth, States and Territories have agreed, in accordance with 
the terms of the Australian Energy Market Agreement,7 to apply the provisions of the 
National Electricity Law regime uniformly. All jurisdictions will therefore apply the same 
National Electricity Law established by the South Australian Application Act. The form of the 
National Electricity Law, and any changes to it, is determined in accordance with the 
mechanism in the Australian Energy Market Agreement, which requires unanimous 
agreement of the Energy Council of the Council of Australian Governments. 

The Western Australian Parliament will scrutinise the application of the National Electricity 
Law by the State of Western Australian in the National Electricity (Western Australia) Bill 
2016, but will not otherwise consider changes to the National Electricity Law. Other States 
and Territories have similarly scrutinised their application of the National Electricity Law 
through the passage of their application Acts. The extent of Parliamentary scrutiny of the 
National Electricity Law and related instruments is considered further in these submissions 
under the heading "Fundamental Legislative Principles". 

If the National Electricity (Western Australia) Bill 2016 is enacted by the Western Australian 
Parliament, then application of the text of the National Electricity Law, Regulations and Rules 
in this way and delegation of legislative authority that necessarily entails will be an exercise 
of the sovereignty of the WA Parliament. However, the WA Parliament will maintain the 
discretion to withdraw from these arrangements, including withdrawal from the delegation of 
legislative authority effected by the Bill. This is because the National Electricity (Western 
Australia) Bill 2016 does not seek to prevent or constrain the ability of the Western 
Australian Parliament to pass subsequent legislation to re-establish a State-based scheme 
of electricity network regulation, and cease application of the National Electricity Law. 

It is also relevant that there will be limited practical constraints on Western Australia 
withdrawing from the National Electricity Law should it choose to do so at some point in the 
future. The Western Power network is physically isolated from the interconnected electricity 
network that serves the East Coast, and this has to a significant extent shaped the manner 
in which Western Australia proposes to adopt the National Electricity Law. For example, 
rather than joining the national wholesale market for electricity (and adopting the national 

" The National Electricity (WA) Law is the version of the National Electricity Law that applies in Western Australia (i.e. as 
modified by Part 4 of the National Electricity {Western Australia) Bill 2016). 

7 The Commonwealth and all States and Territories are signatories to the Australian Energy Market Agreement. 
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provisions that regulate it), the Bill provides for Western Australia to maintain its existing 
local wholesale electricity market and associated local regulatory arrangements. 

This physical separation of Western Australia from the East Coast jurisdictions participating 
in the National Electricity Law, as well as the discrete nature of the Western Australian 
wholesale electricity market, make a withdrawal from the National Electricity Law something 
that Western Australia could, from a practical point of view, readily achieve. This contrasts 
with the circumstances of the East Coast jurisdictions, where the high degree of network 
connection and market integration between those jurisdictions make withdrawal from the 
National Electricity Law difficult to achieve, if not impossible, from a practical point of view. 
Any future withdrawal by Western Australia from the National Electricity Law would not be 
complicated by such factors. 

Australian Energy Market Agreement 

As indicated above, the National Electricity Law is underpinned by the Australian Energy 
Market Agreement, an intergovernmental agreement to which Western Australia and all 
other Australian jurisdictions are a party. The Australian Energy Market Agreement, 
however, is ultimately not legally binding,8 and is accordingly not intended to be 'justiciable' 
{reviewed by a court). The effectiveness of the Australian Energy Market Agreement relies 
on the commitments given by the participating jurisdictions to adhere to its terms and the 
political consequences that might ensue if a jurisdiction were to act inconsistently with it. 

Clause 6. 7 of the Australian Energy Market Agreement provides that a participating 
jurisdiction cannot take any action that would limit, vary or alter the effect. scope or operation 
of the Australian Energy Market Legislation9 without the agreement of COAG Energy 
Council. Further, clause 6.6 of the Australian Energy Market Agreement requires 
participating jurisdictions to submit any amendments to the Australian Energy Market 
Legislation to the COAG Energy Council for approval prior to it being made. These are the 
principal elements of the Australian Energy Market Agreement that confirm the uniform 
character of the National Electricity Law and the need for COAG Energy Council approval 
before any changes to it can be made: for example, through changes made to the Schedule 
of the South Australian Application Act passed by the South Australian Parliament. 

This means Western Australia still retains certain controls over the laws to be applied, 
because under the Australian Energy Market Agreement, the National Electricity Law, and 
regulations made under it, may only be amended with the unanimous agreement of the 
COAG Energy Council. Therefore the National Electricity Law, and regulations made under 
it, can only be amended with the consent of the relevant Western Australian Minister. 

Western Australia has the option of withdrawing from the Australian Energy Market 
Agreement by giving 12 months' notice.10 

Accordingly, there is nothing, as a matter of law, preventing the Western Australian 
Parliament from passing legislation to dis-apply the National Electricity Law. There would be 

• Clause 1.5 of the Australian Energy Market Agreement states that "this agreement is not intended to give rise to legal 
obligations among the Parties". 

9 The phrase "Australian Energy Market Legislation" includes an Act of a participating jurisdiction that implements the 
National Eleciricity Law in that jurisdiction (for example, the National Electricity (Western Australia) Act 2016 when passed). 

10 See clause 16 of the Australian Energy Market Agreement. 
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political and/or reputational consequences for such action if it were done without following 
the procedures established by the Australian Energy Market Agreement; however this would 
be a matter for the Executive of the day to manage. 

Applied law is the appropriate approach for the degree of harmonisation 
required 

Apart from the commitment given by Western Australia in the Australian Energy Market 
Agreement, and as discussed in the Briefing Paper, use of the "from time to time" approach 
to adopt the text of the National Electricity Law represents the minimum degree of 
harmonisation acceptable to the Commonwealth Government for agreeing to have the 
Commonwealth Government funded Australian Energy Regulator perform its regulatory 
functions in Western Australia. In this context "harmonisation" is intended to refer to the 
extent of uniformity necessary or desirable between the National Electricity Law as it might 
apply in Western Australia and as it might apply in the law of the host jurisdiction (South 
Australia) from time to time. 

It is not acceptable to the Commonwealth (or the Australian Energy Regulator for that 
matter) for the Australian Energy Regulator to be subjected to the burden of administering 
and enforcing a different version of the National Electricity Law in each jurisdiction and/or 
performing different functions in different jurisdictions. Further, use of alternative adoption 
approaches, such as the one Western Australia took in respect to the National Gas Law, 11 

would not result in satisfactory policy outcomes for Western Australia and would ultimately 
compromise the benefits of the National Electricity Law. These issues are explained in detail 
in the Briefing Paper. 

The "from time to time" approach will also allow Western Australia to fully tap into the 
dynamism of the National Electricity Law and National Electricity Rules, which use a national 
policy dialogue to constantly evolve the regime in response to energy sector challenges as 
they emerge. Having such improvements automatically flow through to the scheme as it 
applies in Western Australia is one of the principal benefits qf the National Electricity Law. 

Limiting divergence between the form of the National Electricity Law that applies in Western 
Australia and the other participating jurisdictions will also reduce barriers to entry to the 
State's electricity industry. 

The Public Utilities Office submits that the applied law approach adopted in this Bill is the 
most appropriate legislative approach for achieving the degree of harmonisation required for 
the National Electricity Law. This is because, when compared to other available approaches, 
such as a referral of power to the Commonwealth for the purposes of section 51(xxxvii) of 
the Australian Constitution, the applied law approach has the least impact on the sovereignty 
and law making powers of the State Parliament.12 The mirror law approach (taking the text of 
the National Electricity Law as it exists at a particular point in time and applying it as law in 
Western Australia) was also considered, however this would not have resulted in the degree 
of harmonisation required. The substantial difficulties that have been experienced as a result 

11 The National Gas Access (WA) Act 2009 0/VA) provides for National Gas Law to operate in Western Australia as a mirror 
law scheme. 

12 As ultimately occurred in connection with efforts to develop uniform consumer credit legislation, see Credit (Commonwealth 
Powers) Act 2010 0/VA). 
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of the use of a mirror law scheme to apply the National Gas Law in Western Australia bear 
this out. 13 

National Gas Access (WA) Amendment Bill 2016 

The provisions of the National Gas Access (WA) Amendment Bill 2016 that provide for the 
National Gas Law14 to apply in Western Australia are expressed in the same terms as the 
equivalent terms of the National Electricity (Western Australia) Bill 2016 (that is, the National 
Gas Law, as in force from time to time, will apply as a law of Western Australia). 

Like the National Electricity Law, the National Gas Law is implemented under the Australian 
Energy Market Agreement and the provisions of that Agreement concerning "Implementing 
Legislation" also apply to Western Australia's legislation to adopt the National Gas Law. 
Accordingly, the above comments regarding the impact of the National Electricity (Western 
Australia) Bill 2016 on the sovereignty and law making powers of the Parliament apply 
equally to the National Gas Access (WA) Amendment Bill 2016. The difficulties Western 
Australia has experienced to date with the form of the text of the National Gas Law as it 
currently applies in Western Australia under the National Gas Access (WA) Act 2009 are 
detailed in the Briefing Paper. 

Energy Legislation Amendment and Repeal Bill 2016s 

The Energy Legislation Amendment and Repeal Bill 2016 is largely a consequential 
amendments Bill. None of its provisions are considered to impact on the sovereignty or law 
making powers of the Parliament in the sense referred to above (page 2). 

Fundamental legislative principles 

The Public Utilities Office understands that the Committee is interested in whether the Bills 
have sufficient regard to certain fundamental legislative principles, as these principles are 
relevant to the concept of parliamentary sovereignty. In this respect the Public Utilities Office 
is cognisant of the "Fundamental Legislative Scrutiny Principles" detailed in the Committee's 
Report 63, Information Report: Scrutiny of Uniform Legislation (June 2011 ). 

During drafting of the Bills, care was taken to comply with fundamental legislative principles 
to the greatest extent practicable. While there are some clauses in the Bills that have 
implications for these principles, their inclusion has only come about where absolutely 
necessary to achieve an important policy outcome and or to ensure the necessary complex 
transitional arrangements are not impeded. The Public Utilities Office submits that the 
approach to the legislative drafting for those provisions in the Bills that have implications for 
these principles is consistent with the following position, endorsed by the Committee: 

The Committee emphasises that it does not suggest that strict compliance with 
legislative scrutiny principles is required; rather what is required is a consideration as 
to whether the legislation has 'sufficient regard' to the principles. Nor does the 

13 See section 2.7.2 of the Briefing Paper. 
14 The National Gas Law is set out in a Schedule to the National Gas (South Australia) Act 2008. 
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Committee suggest that legislation that infringes on these principles is 'wrong' - it 
may be necessary and justifiable in the particular circumstances. 15 

For the Committee's assistance, set out below are the provisions of the Bills that the Public 
Utilities Office considers warrant discussion or special justification in light of the fundamental 
legislative principles identified by the Committee. 

Parliamentary scrutiny of changes to the national instruments 

National Electricity (Western Australia) Bill 2016 

Clauses 6 and 7 of the National Electricity (Western Australia) Bill 2016 apply the National 
Electricity Law, Regulations and Rules, 16 as in force from time to time, as laws of Western 
Australia. As is the case with most legislative instruments, these national instruments will be 
amended over time. 

The means by which these instruments may be amended from time to time as follows: 

• For changes to the National Electricity Law, through unanimous agreement of the 
COAG Energy Council (and given effect through amendments passed by the Parliament 
of the host jurisdiction South Australia). 

• For changes to the National Electricity Regulations, through unanimous agreement of 
the COAG Energy Council (and given effect through amendments made by the host 
jurisdiction, presently the South Australian Minister for Mineral Resources and Energy). 

• For changes to the National Electricity Rules, the Australian Energy Market 
Commission. 

Unlike the majority of legislative instruments that amend a Western Australian law, 
instruments made by the above bodies that amend the National Electricity Law, National 
Electricity Regulations and National Electricity Rules will not be directly subject to scrutiny by 
the State Parliament. Rather, all Australian jurisdictions have agreed generally to apply the 
national provisions uniformly. All jurisdictions therefore apply the National Electricity Law, 
National Electricity Regulations and National Electricity Rules without subjecting these 
instruments to parliamentary disallowance. 

This means, for example, that the Western Australian Parliament will scrutinise the 
application of the National Electricity Law by Western Australia in the National Electricity 
(Western Australia) Bill 2016, but will not otherwise consider changes to the National 
Electricity Law. Other States and Territories similarly scrutinised their application of the 
National Electricity Law through the passage of their application Acts. The regulations made 
under Part 4 of the National Electricity Law set out in the Schedule to the South Australian 
Application Act and the National Electricity Rules made under the National Electricity Law, 
will not be subject to Parliamentary disallowance in each jurisdiction. 

Although changes to the National Electricity Law and other relevant instruments are not 
subject to parliamentary scrutiny, Western Australia will have certain ongoing controls over 

15 Uniform Legislation and Statutes Review Committee, Report 63, Information Report: Scrutiny of Uniform Legislation (June 
2011). 

16 The National Electricity Rules will become a law of Western Australia when the National Electricity Law is applied in the 
State. See section 9 of the National Electricity Law. 
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the laws that are applied in the State. Under the Australian Energy Market Agreement, the 
National Electricity Law and National Electricity Regulations can only be amended with the 
agreement of the COAG Energy Council, which includes the Western Australian Minister for 
Energy. 

Further, Western Australia has the power to modify or adapt the National Electricity (WA) 
Law or the National Electricity (VVA) Regulations or the National Electricity (WA) Rules 
through regulations made under clause 12(1 )(a) of the National Electricity (Western 
Australia) Bill 2016. Such modification or adaptation of the National Electricity Law regime 
through regulation is subject to disallowance in the usual manner in the Western Australian 
Parliament. Note that any such regulations will also need the approval of the COAG Energy 
Council before amendments to the National Electricity Law, Regulations or Rules can have 
effect in Western Australia. 

Further, under clauses 12(1)(b) and 12(1)(c) of the National Electricity (Western Australia) 
Bill 2016, Western Australia's Governor will also be able to make regulations that modify the 
National Electricity Regulations and National Electricity Rules as they apply in Western 
Australia. Such regulations will be required to be tabled in the Western Australian Parliament 
and subject to disallowance in the usual manner. This will provide a mechanism for Western 
Australia to ensure that any amendments to the National Electricity Regulations and National 
Electricity Rules that are made after the adoption of the National Electricity Law are 
appropriate for application in the State. 

Any such regulations will be subject to disallowance by the WA Parliament in the usual way. 
It is noted that Clause 12(1) of the Bill will effectively allow regulations to modify principal 
legislation (the text of the National Electricity Law as it applies in Western Australia) without 
parliamentary approval. This aspect of the clause is discussed below in the section entitled 
"Henry VIII issues". 

National Gas Access (WA) Amendment Bill 2016 

The National Gas Access (WA) Amendment Bill 2016 contains prov1s1ons that are 
substantively the same as those contained in the National Electricity (Western Australia) Bill 
2016 discussed above, with respect to: 

• the manner in which the National Gas Law, National Gas Regulations and National 
Gas Rules apply in Western Australia;17 and 

• the mechanisms by which Western Australia may, on an ongoing basis, modify the 
form of the National Gas Law, National Gas Regulations and National Gas Rules that 
apply in the State.16 

Further, the provisions of the Australian Energy Market Agreement regarding amendment of 
the National Electricity Law and National Electricity Regulations apply equally to the National 
Gas Law and National Gas Regulations. Accordingly the comments above regarding 
parliamentary scrutiny of changes to the national electricity instruments are also applicable 
to the national gas instruments. 

17 See dause 25 of the National Gas Access (WA) Amendment Bill 2016. 
18 See clause 34 of the National Gas Access (WA) Amendment Bill 2016. 
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Energy Legislation Amendment and Repeal Bill 2016 

A discussion of relevant clauses of the Energy Legislation Amendment and Repeal Bill 2016 
is contained at section 2.7.3 of the Briefing Paper. 

Henry VIII issues 

National Electricity (Western Australia) Bill 2016 

Enabling the effective operation of the NEL 

As indicated above, clause 12(1) of the Bill provides the Western Australian Governor in 
Executive Council with a limited ability to amend the National Electricity Law as it applies in 
Western Australia. The power does not allow regulations to be made to modify any other 
parts of the National Electricity (Western Australia) Bill 2016. 

This regulation making power allows Western Australia to modify the National Electricity Law 
to the extent necessary or convenient for the purpose of enabling the effective operation of 
the National Electricity (WA) Law as a law of the State. This limited power is intended to 
provide a "safeguard" to enable Western Australia to deal with any changes to the National 
Electricity Law that impact on the proper functioning of the National Electricity (WA) Law. 

The need for a power of this kind was identified by the Parliamentary Counsel's Office during 
drafting of the Bill and it is expected the power would only be used in a situation where the 
Parliament of South Australia makes an amendment to the National Electricity Law that 
cannot operate in Western Australia without modification, or renders a provision of the 
National Electricity (WA) Law inoperable. 

The nature of the applied law framework proposed to be adopted by the Bill is such that it 
will always be possible that amendments to the National Electricity Law made by the South 
Australian Parliament could render certain Western Australian modifications inoperable. 
While the State Parliament would be able to rectify such a problem (by amending Part 4 of 
the Bill), there would be a substantial delay before any such solution could be implemented. 
Having a potentially significant defect in the regulatory framework for the period of time it 
takes for an Act of Parliament to be developed and enacted is not considered to be an 
acceptable outcome. Accordingly the ability to resolve such problems by way of regulations 
was considered to be an essential protection for the State. 

The likelihood of such a circumstance ever arising, however, ought to be very low, as the 
relevant Western Australian Minister will, through the COAG Energy Council process, have 
the opportunity to review, consider and prevent any changes being made to the National 
Electricity Law that would have this kind of effect in Western Australia. Such a circumstance 
is more likely to arise inadvertently, as a result of unintended consequences of a particular 
change made to the National Electricity Law that were not able to be foreseen at the time 
they were made. 

The power might also be used to resolve a transitional or implementation issue that was 
unforeseen at (or materialised after) the time the Bill is enacted in Western Australia, 
provided that any amendment addressing such an issue fell within the ambit of a change 
"enabling the effective operation of the National Electricity (WA) Law as a law of the State". 
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Clause 12(1)(a), which will enables regulations of this kind, could be characterised as a 
Henry VIII clause because it will allow regulations to be made that modify the text of the law 
of another jurisdiction (South Australia) for the purposes of it applying as a law in force in 
Western Australia under an Act.19 

The scope of clause 12(1 )(a) was carefully considered during the drafting process in light of 
its potential classification as a Henry VIII clause. Although a bare Henry VIII power (one 
without any limitations) would have provided the maximum flexibility to address the issue of 
inappropriate South Australian amendments, it would have unnecessarily (and, in the view of 
the Public Utilities Office, unacceptably) infringed the fundamental legislative principles of 
interest to the Committee. 

Rather, the Public Utilities Office recommended that Government limit the power to make 
regulations to those amendments necessary or convenient for the purpose of enabling the 
effective operation of the National Electricity (WA) Law as a law of Western Australia - a 
substantial qualification. This was considered to provide sufficient flexibility to allow the 
National Electricity {WA) Law to be amended to deal with issues that might arise in future, 
while also being as constrained as possible in recognition of the fundamental legislative 
principles. 

Given the constraints on this regulation making power, the Public Utilities Office submits that 
this power ought not be seen as a Henry VIII clause in the conventional understanding of 
that expression, or at least that it represents a balanced and reasonable response to this 
issue, because it is a protective mechanism for Western Australia that is necessary as a 
result of the operation of the National Electricity Law applied law framework. Its purpose is to 
maintain State sovereignty against unintended or undesirable outcomes in the application of, 
and/or changes to, a law of South Australia that will have effect as law in force in Western 
Australia. 

Modifying National Electricity Regulations 

Clause 12(1)(b) allows regulations to be made to modify the National Electricity Regulations 
(made under part 4 of the South Australian Application Act). The power complements the 
power conferred by clause 12(1 )(a), however, the range of circumstances it which it may 
become necessary or desirable to exercise are likely to be even narrower than those 
described above in relation to the National Electricity Law itself. This is because of the 
limited range of subject matters addressed in the National Electricity Regulations. Those 
Regulations are confined to identifying the provisions of the National Electricity Rules that 
are "civil penalty provisions", setting the maximum civil liability of the Australian Energy 
Market Operator where it is negligent in performing its national functions, establishing certain 
transitional and savings provisions needed on establishment of the "new" National Electricity 
Law in 2005 and other matters of a predominantly administrative nature. 

As indicated earlier in these submissions, any regulations made by Western Australia will be 
required to be tabled in the Western Australian Parliament and subject to disallowance in the 
usual manner. 

Enabling operation of the National Electricity Rules 

19 See clause 6(c) of the National Electricity (Western Australia) Act 2016. 
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Clause 12(1)(c) enables regulations to be made to modify the application of the National 
Electricity Rules for the purposes of their having effect as law in Western Australia. Again 
any such regulations will be tabled in the Western Australian Parliament and subject to 
disallowance in the usual manner. Those regulations may also provide for the Minister, by 
instrument, to make modifications to the National Electricity Rules, provided that no such 
instrument may be made on and from 1 July 2019. Such a Ministerial instrument will require 
approval of the COAG Energy Council before it takes effect in Western Australia. 

The National Electricity Rules are to the National Electricity Law what the WA wholesale 
electricity market rules are to the Electricity Industry Act 2004. That is to say, they are the 
subordinate instrument that sets out the regulatory arrangements comprising the national 
electricity regime. They are detailed and extensive, and address complex subjects of a 
highly technical nature. Like the WA market rules they are not tabled in Parliament, nor 
subject to disallowance. 

At this point it is useful to understand the substantial similarity in the levels of delegated 
legislative authority present in the existing regime for regulation of electricity in Western 
Australia and that applicable under the National Electricity Law. 

The present regime for regulation of electricity in Western Australia was established in 2004 
and it has, since its inception, involved a high degree of legislative delegation. Guiding 
principles are set out in the Electricity Industry Act 2004, but the substantive detail of the 
regime is contained within a subsidiary instrument, the Wholesale Electricity Market Rules. 
Like the amendments to the National Electricity Rules, amendments to the Wholesale 
Electricity Market Rules are made by a specialist rule-making body, (in Western Australia's 
case the Independent Market Operator) and involve mandated industry consultation. 

The high levels of delegated legislative authority in the Western Australian wholesale 
electricity market rules and the National Electricity Rules should not come as any surprise. 
They have been established for use by, and largely apply to, those who wish to participate in 
the wholesale electricity supply chain. These regimes also give those participants a say in 
shaping the future of these regimes, through their ability to make rule change proposals. 

The role of the Western Australian Government (for the Western Australian market rules) 
and the COAG Energy Council (for the National Electricity Rules) has been to set the broad 
architecture, parameters and objectives for these regimes while leaving the detailed 
workings of how the parameters and objectives are given effect to institutional bodies (like 
the Independent Market Operator and Australian Energy Market Commission) established 
for that purpose who have the necessary technical capability, expertise and resources. 
These regimes have specifically been established to allow industry driven change, within 
broad constraints and objectives set by the legislature and Energy Council. 

It is necessary to modify the National Electricity Rules for the purposes of them taking effect 
as law in WA. Generally speaking the need for these amendments flow from the following 
factors: 

• the non-interconnected character of the South West interconnected system in WA; 
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• WA's retention of its distinctive wholesale electricity market; and 

• the need to establish detailed transitional arrangements for the transfer of regulation of 
the Western Power network to the Australian Energy Market Operator. 

The Minister's ability to make an instrument to modify the application of the National 
Electricity Rules has been included in the Bill to address the last of these points, transitional 
arrangements. The desirability or necessity of addressing these matters in a Ministerial 
instrument (rather regulations) was determined in consultation with the Parliamentary 
Counsel's Office. The decision ultimately taken to use a Ministerial instrument principally 
rested on the following factors: 

• the nature of the amendments to the National Electricity Rules to be addressed by way 
of Ministerial instrument is consistent with the levels of delegated legislative authority 
present in the existing regime for regulation of electricity in Western Australia under 
instruments such as the Western Australian wholesale electricity market rules and the 
Electricity Networks Access Code;20 

• the subject matter proposed to be addressed in the instrument, being technical in nature 
and of a kind comparable to the Western Australian wholesale electricity market rules 
and the Electricity Networks Access Code, was not of a kind that the Parliamentary 
Counsel's Office would ordinarily draft; and 

• the resources of the Parliamentary Counsel's Office, so far as they could be allocated to 
the demands of the various energy reform projects being pursued more generally as 
part of the Electricity Market Review, were occupied with the preparation of principal 
legislation (the Bills) and the necessary regulations. Those resources were not sufficient 
to meet the timelines for drafting the modifications to the National Electricity Rules 
needed for the transitional arrangements. 

The intent that a Ministerial instrument essentially be used to facilitate transitional 
arrangements is confirmed by the inclusion of the 1 July 2019 "sunset date", after which time 
no such instrument may be made. Several further possibilities for the use of a Ministerial 
instrument were considered during the drafting process, including that such an instrument 
might modify the application of the National Electricity Law or Regulations in Western 
Australia and not including a sunset date. While these inclusions would have been powerful 
measures to manage the transition (and the form of application of the National Electricity 
Law in Western Australia more generally) they were ultimately abandoned as they would 
have unnecessarily (and, the view of the Public Utilities Office, unacceptably) infringed the 
fundamental legislative principles of interest to the Committee. 

For these reasons, the Public Utilities Office submits that the inclusion of an ability to make a 
Ministerial instrument: 

• is a reasonable and appropriate measure needed to facilitate these reforms; and 

20 Made under the Electricity Industry Act 2004 ry.JA). 
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• has been subjected to constraints that strike an appropriate balance between having a 
sufficiently flexible ability to address the transition and implementation issues, and 
maintaining the integrity of the fundamental legislative principles. 

National Gas Access (WA) Amendment Bill 2016 

Clause 34 of the National Gas Access (WA) Amendment Bill 2016 (which amends section 22 
of the National Gas Access (WA) Act 2009), is drafted in the same terms as clause 12 of the 
National Electricity (Western Australia) Act 2016 described above. Accordingly the 
comments above regarding clause 12 of the National Gas Access (WA) Bill 2016 are also 
relevant to clause 34 of the National Gas Access (WA) Amendment Bill 2016. 

Clauses 8 and 10 (taken together) of the National Gas Access (WA) Amendment Bill 2016 
include powers to make regulations (and Ministerial instruments) to establish transitional 
arrangements that are drafted in the same terms as the powers described above in the 
discussion on clause 12 of the National Electricity (Western Australia) Bill 2016. The 
considerations discussed above in the electricity context on the extent and appropriateness 
of these provisions, and the regulations and Ministerial instruments they contemplate, apply 
also to these provisions of the National Gas Access (WA) Amendment Bill 2016 and the 
Public Utilities Office would make those same submissions accordingly. 

Energy Legislation Amendment and Repeal Bill 2016 

Like the National Electricity (Western Australia) Bill 2016, the Energy Legislation 
Amendment and Repeal Bill 2016 includes powers to make a Ministerial instrument for the 
purposes of effecting the transition of regulation of Western Power to the National Electricity 
Law (see clause 18 of the Bill, which inserts a new Part 11 "Transitional Provisions" into the 
Electricity Industry Act 2004). More specifically the instruments contemplated by this clause 
are intended to: 

• allow modification of the Electricity Networks Access Code to extend the period of 
application of Western Power's existing arrangement for a further year establish 
processes for setting pricing and revenue requirements to apply to Western Power 
during that time (the "gap year"); and 

• facilitate the exchange of information between the Economic Regulation Authority of 
Western Australia and the Australian Energy Regulator as part of the transfer of 
regulatory responsibility. 

The appropriateness and necessity of using Ministerial instruments to achieve these ends 
was considered in a manner like that described above in discussing the comparable 
"Ministerial instrument" provisions in the National Electricity (Western Australia) Bill 2016. 
Like that other Ministerial instrument, the subject matter of the instruments to be made under 
this Bill is technical in nature, akin to the existing subject matter addressed in the Electricity 
Networks Access Code. The Electricity Networks Access Code is not a document drafted or 
amended from time to time by the Parliamentary Counsel's Office. 

The transitional character of the ability to make Ministerial instruments is confirmed by the 
inclusion of sunset dates like those described above in discussing the National Electricity 
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(Western Australia) Bill 2016 (see clause 18 of the Bill, which proposes to insert new 
sections 136(5) and 138(4) into the Electricity Industry Act 2004). 

In addition, the subject matter to be dealt with in these instruments (transitional pricing 
arrangements for Western Power during the "gap year") would, had the existing Access 
Arrangement process continued, have been matters addressed and determined by the 
Economic Regulation Authority as part of its determination of "Access Arrangement 4". This 
is a process that occurs without any oversight or scrutiny by the Western Australian 
Parliament. This factor, together with the interim character of the pricing arrangements to be 
established by the Ministerial instrument, the timelines available to develop those 
arrangements and the need for Western Power to have certainty as to its pricing during the 
gap year, weighed in favour of the use a Ministerial instrument as a measure appropriately 
adapted to establish these aspects of the transitional arrangements. 

Like the discussion above in considering Ministerial instruments made under the National 
Electricity (Western Australia) Bill 2016, the Public Utilities Office submits that the use of 

')) Ministerial instruments to address the gap year arrangements and other transitional 
arrangements are: 

• a reasonable and appropriate measures needed to facilitate these reforms; and 

• have been subjected to constraints that strike an appropriate balance between having a 
sufficiently flexible ability to address the transition and implementation issues, and 
maintaining the integrity of the fundamental legislative principles. 

Retrospectivity 
Clause 14(2)(c) of the National Electricity (Western Australia) Bill 2016 enables regulations 
to be made that provide for the determination, charging and recovery of certain costs 
incurred by the Australian Energy Market Operator between 1 July 2016 and 1 July 2018. 
This period includes a period of time before the National Electricity (Western Australia) Bill 
2016 is intended to commence (that is, from 1 July 2016 to the date the Bill is proclaimed). 
The Public Utilities Office notes that clause 14(2)(c) may raise issues of retrospectivity 
because it looks back to costs already (retrospectively) incurred; however, it allows for their 
recovery on a prospective basis only. Further discussion of clause 14(2)(c) is contained at 
page 25 of the briefing paper. 
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